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The Court: In this application under Section 11(6) of
the Arbitration and Conciliation Act, 1996 (in short, *“the
Act of 1996”) the petitioner has prayed for an order for
constitution of the Arbitral Tribunal as mentioned
hereinafter.

The facts giving rise to the present application are
that the respondent, Metro Railway, Kolkata awarded a
contract in favour of the petitioner to execute the civil
engineering work of PSC viaduct between Noapara and Dum Dum
cantonment and various other civil works at Noapara. The
terms and conditions of the contract were those mentioned

In the agreement dated January 21, 2011 entered into



between the petitioner and the Chief Engineer/Construction,
Metro Railway, Kolkata as well as those stipulated in the
General Conditions of Contract dated February, 2001
published by the Eastern Railway Engineering Division
(hereinafter referred to as “the GCC’). As per Clause 64 of
the GCC all disputes and differences arising between the
parties herein relating to the said contract dated January
21, 2011 would be adjudicated through arbitration.

The petitioner claims to have performed its obligation
under the contract and in spite thereof the respondent,
Metro Railway, Kolkata has wrongfully terminated the said
contract. Thus, various disputes and differences arisen
between the parties and the petitioner has raised a money
claim of more than Rs.10 crores against the respondent. The
respondent has, however, disputed the claim raised by the
petitioner.

Since the claim of the petitioner against the
respondent exceeds Rs.10 lakh in terms of Clause 64(3) of
the GCC, the disputes and differences arisen between the
parties are required to be adjudicated by an Arbitral
Tribunal. Clause 64(3)(a)(ii) of the GCC which is
applicable In the present case provides as follows:-

“64(3)(@)(11) In cases not covered by clause

64(3)a) (1), the Arbitral Tribunal shall consist of

a panel of three Gazetted Rly. officers not below

JA grade, as the arbitrators. For this purpose,

the Railway will send a panel of more than 3 names
of Gazetted Rly. Officers of one or more



departments, of the Rly. to the contractor who

will be asked to suggest to General Manager upto 2

names out of the panel fTor appointment as

contractor’s nominee. The General Manager shall
appoint at least one out of them as the
contractor’s nominee and will, also simultaneously
appoint the balance number of arbitrators either
from the panel or from outside the panel, duly
indicating the presiding arbitrator from amongst

the 3 arbitrators so appointed. While nominating

the arbitrators it will be necessary to ensure

that one of them i1s from the Accounts department.

An officer of Selection Grade of the Accounts

department shall be considered of equal status to

the officers in SA grade of other departments of

the Railways for the purpose of appointment of

arbitrators.”

In view of the disputes and differences arisen between
the parties by a letter dated March 5, 2018 addressed to
the General Manager of the respondent, the petitioner
invoked the arbitration clause. By a letter dated July 5,
2018 the General Manager of the respondent forwarded the
panel of two names of SAG Gazetted Railway Officers and two
SAG retired Railway Officers to the petitioner and
requested the petitioner to nominate two names out of the
said panel. At this juncture, it iIs to be noted that in
view of the amendment in Section 12 of the Act of 1996 with
effect from October 23, 2015 and incorporation of the
Seventh Schedule to the same Act, any existing officer or
employee of the railway cannot act as an Arbitrator.
Therefore, by a letter dated July 12, 2018 the petitioner

recorded its objection to the preparation of the panel

forwarded by the General Manager of the respondent



consisting of two existing Railway Officers. By the said
letter the petitioner requested the General Manager to send
a panel of some other persons who are not serving or have
not served iIn Indian Railway or its undertaking. The
General Manager of the respondent received the said letter
but did not reply to the same. Thus, on September 27, 2018,
the petitioner filed the present application before this
Court praying for an order for appointment of two
independent Arbitrators as well as the iIndependent
presiding Arbitrator.

A copy of the application was served upon the
respondent who was represented by learned counsel. However,
the 1learned counsel appearing fTor the respondent, Metro
Railway, Kolkata could not dispute the assertion made by
the petitioner that by forwarding a panel comprising two
existing Officers of the respondent, Metro Railway,
Kolkata, the General Manager of the respondent Railway has
in effect negated his right to appoint the Arbitrators.

In the present case admittedly the provisions of
Section 12(5) as well as Seventh Schedule of the Act of
1996 are squarely applicable. Therefore, the General
manager of the respondent Railway cannot appoint any
existing Railway Officer as the Arbitrator to adjudicate
the disputes and differences of the parties. However, the

General Manager of the respondent railway prepared a panel



of four persons amongst whom two are the serving officers
of the Railway.

In spite of request made by the petitioner by the
letter dated July 12, 2018 the General Manager of the
respondent railway, being the appointing authority did not
prepare a Tfresh panel comprising persons who are not
covered by any of the categories of the Seventh Schedule of
the Act of 1996. After waiting for a period of thirty days
from the date of receipt of said letter dated July 12, 2018
by the General Manager of the respondent railway, the
petitioner has filed the present application. Therefore,
in view of decisions of the Supreme Court iIn the cases of
Datar Switchgears Ltd. —-vs- Tata Finance Ltd. & Another,
reported iIn (2000) 8 SCC 151 and Punj Lloyd Ltd. -vs-
Petronet MHB Ltd., reported in (2006) 2 SCC 638 this
application succeeds.

Accordingly, Mr. Debi Prosad Dey and Ms. Nadira
Patherya the former Judges of this Court are appointed as
the nominee Arbitrators of the petitioner and the
respondent railway, respectively. Shri Bhaskar Bhattacharya
the former Chief Justice of Gujarat High Court is appointed
as the Presiding Arbitrator. The Arbitral Tribunal shall
adjudicate the claims of the petitioner, as well as the

counter claim of the respondent railway, if any.



The fees of the Arbitrators as well as the Presiding
Arbitrator shall be as per the Fourth Schedule of the Act
of 1996 and such fees shall be borne by the parties in
equal share.

The Arbitral Tribunal shall be entitled to engage in
necessary staff for the purpose of conducting the arbitral
proceeding and the remuneration of such staff shall also be
borne by the parties in equal share.

With the above direction, the application, AP 732 of
2018 stands disposed of without any order as to costs.

Urgent certified website copies of this order, if
applied for, be made available to the parties subject to

compliance with the requisite formalities.

(ASHIS KUMAR CHAKRABORTY, J.)
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