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ment belore an income can be held to come
within the ambit of Section 16(3). it must be

" proved o have arisen—directly or indirect-

ly trom a transfer of asscts made by the
assessee in favour of his wife or minor child-
ren, The connection between the transfer of
assets und the income must be proximate. The
income in question must arise as a result of the
trunsler and not in some manner connected
with i.” [t scems to us that the observations of
this Court in that case fully cover the case
before us. There is no doubt that the wife
becume a partner because of the capital
cantributed by herin the firm, but, as observ-
ed by the High Courd, in the judgment under
appeal, it was upon agreement by the remain-
ing purtners that she became a4 member of the
partnership. The mere contribution” of the
capital by the wife into the firm would not
automatically have entitled her to partnership

~in the firm. The partnership was based on

spreement, and it is the event of agreement
between the partners thit brought the asscs-
see’s wife into the firm as partner. Learned
counae! [or the Revenue relies on Commr. of

" Income-tax, Bangalore v, J. H. Gotla, (1985)

156 ITR 323 : (AIR 1985 SC.1698); Commir.
of Income-tax, Assam, Tripura and Manipur
v. Jwalaprasad Agarwala, (1967) 66 ITR 154

- (SC): V. D. Dhanwatey v. Commr. of Income-

tux, Mudhyu Pradesh, Nagpur and Bhan-
dara, (1968) 68 ITR 365 : (AIR 1968 SC 683)

~ und Smt. Mohini Thapar v. Commr. of

Income-tax (Central), Calcutta, (1972) 83
ITR 208 : (1972 Tax LR 444) (SC), but we are
not satisfied that those cases are of assistance
10 the Revenue, Reliance was placed on Potti

‘Veerayya Sresty v. Commr, of Income-tax,

AP, (1972) 85 1TR 194 : (1972 Tax LR 889),
where the Andhra Pradesh High Court up-
held the inclusion of the wife's income from
cloth business carricd on by her, into which
cloth business she had invested a portion of
the assets transferred by the assessee. It is
sufficient 1o observe that the ¢loth business
wus her own business and, as the High Court

_ pointed out, there was no neeessity to depend

upon the agreement of others, 1t is on that
basis that the High Court distinguished Prem

Bhai Parekh’s case (AIR 1970 SC 1518)
(supra), '
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9. Wearcof the view that the High Cou, ¢:
is right in answering the question referred 1o it
in the negative, in favour of the assessec and
aguinst the Revenue, ¥ T

10. In the result the uppeal fuils und is
dismissed with costs.-

Appeal dismissed.
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Union Carbide Corporation, Appellant v.
Union of India and others, Respondents,

Torts — Compensation to victims of mass
disaster — Quantification — Factors to be
taken into consideration — Bhopal Gas Leak’
Disaster — Ordinary standards for determii-
nation of compensation for fatal atcident -
actions discarded — U.S. Dollar 470 Millions
(approximately Rs. 750/~ crores) awarded as-
damages after allocating sums to different
categories of victims such as fatal cases, -

- serlously injured etc, — ‘Need for evolving

national policy to protect national interest
from such hazardous pursuit of econoniic
gains also stressed by Supreme Court.

Bliopal Gas Leak —- Compensation —
Determination.

Damages were sought on behalf of victims
of Bhopal Gas Lcak mass disaster. The
Supremc Court considered it a compelling
duty, both judicial and humane, to secure
immediate relief to the victims. The Court
examined the prima facie material as to the
basis of quantification of a sum which.
having regard to all the circumstances in-
cluding the prospect of delays inherent in the
Jjudicial process in India and thercafter in the
matter of domestication of the decree in the
United States for the purpose of execution
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and directed thut 470 million US dollars,
which upon immedinte payment and with
interest over a reasonuble period, pending
actual distribution amongst the claimants.,
would aggregate very nearly to 500 million
US dollars or its rupee equivalent of approxi-
mately Rs. 750/- crores be made the basis of
the settlement. In doing so one of the impor-
tunt considerations was the range disclosed by
the olfers and counter olfers -which was
between 426 million US dollars made by the
Curbide Company and 500 million US dollars
made by the Attorney General of India. The
Court also examined certuin materials avail-
uble on record including the figures mention-
ed in the pleadings, the estimate made by the
High Court and also certain figures referred

to in the course of the arguments. The ordi--

nary stundards for awarding the compensa-
tion in futal accident actions were discarded
which i applicd would have limited the
aggregate of compensation payable in futal
cuses Lo a sum less than Rs, 70/« crores in ull.
The Court estimated the number of fulal cases
at 3000 where compensution could range
from Rs. | lakh to Rs. 3 lakhs. This would
account for Rs, 70/~ crores, nearly 3 times
higher than what would, otherwise, be award-
¢d in comparable cases in motor vchicles
accident claims, A sum of Rs. 500 crores
approximately was thought of as allocable to
the fatal cases and 42,000 cases of such serious
personal injuries leaving behind in their trail
total or partial incapacitation either of per-
manent or temporary character, It was con-
sidered thut some outlays would have to be
mude for speciulised institutional medical
treatment for cases requiring such expert
medical attention and for rehabilitation and
after cure, Rs, 25/« crores for the creation of
such facilities was envisaged. Such cases of
claims upparently pertaining to serious cases
of permanent or temporary disabilitics but
are cases of a less serious nature, comprising
clainis Tor minor injurics, loss of personal
belongings, loss of live-stock ete., for which

. there was a general allocation of Rs. 225/-

crores. Moreover, the Court also ook into

consideration the general run of damages in

comparable accident claim cases and in cuses

under workmen’s compensation laws, The
4

-
L]

P

Union Carbide Corpn. v. Union of India

broad allocations made are higher than those
uwarded or awardable in such cluims,

{Paras I8, 20, 23, 2K, 30, 32,

: : IR BT

The Supreme Court lastly observed that
there is need 1o evolve a-national policy to
protect aational interests from such ultru
hazardous pursuits of economic puins und
that jurists, technologists and atherexpertsin
economics, cnvironmentology, futurology.
sociology and public heulth eic. should iden-
tify areas of common concern and help in
evolving proper criteria which may receive
Judicial recognition and legal sunction,

. c (Pura 42)
Cases Referred: Chronological Paras
AIR 1987 SC 1086 ' 28,43

Mr. Anil B. Dewun, Sr. Advocate, Mr. J, B.
Daduchanji, Mr.A. K. Verma, Advocules
with him, for Appellant; Mr. K. Parasaran,
Attorney Gencrul, Mr, A. Nuriurputham,
Miss.” A. Subhashini snd Mr. C. I.. Suhu.
Advocalcs, with him, for Respondents.

ORDER D/- 14th Feb., 1989

Having given our careful consideration for
these several days to the fucts uand circum-
stances of the case placed before us by Lhe
parties in these proceedings, includin; the
pleadings of the parties, the muss of duta
placed belore us, the materiul relating o the
proceedings in the Courts in the United States
of America, the offers und counter-olfers
‘madc between the partics at dillerent stages
during the various proceedings. us well as 1he
complex issues of law and luct ruised belore
us and the submissions made thereon, and in
particular the enormity of human sullering
occasioncd by the Bhopal Gas disaster and
the pressing urgency to provide immediate
and substantial relicf to victims of the dis-
aster, we are of opinion that the casc iy pre-
emincatly (it for an overall scttfement be-
tween the parties covering all litigations.
claims, rights and fiabilitics related 10 und
arising out of the disaster and we hold it Just,
equitable and reasonable 1o pass the foHow-
ing order:

AL R,
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2. . We order:
Fhe Union Curbide Corporation shall
yasum ol U, S, Dollars 470 millions (Four
hundred and seventy millions) to the Union of
India in [ull settlement of all claims, rights
and liabilities related 1o and arising out of the
"Bhopal Gas disaster,

2) The aloreguid sum shall be paid by the

Union Carbide Corpn. v. Union of India

Inion Curbide ation to the Union of

India gn or belore 31 March, 1959,
W)J/I‘: enuble the effectuation of the settle-

thent, all civil procecdings related to and

arising out of the Bhopadl Gas disaster shall

S. €. 275
LS, $ 470 Millions (Four Hundred and
Scventy Millions) directed by theé Court 1o be

puid on or before 31 March, 1989 will be mude
in the manner following :

(8} A sum of U.S. § 425 Millions (Four
Hundred and Twenty Five Millions) shull be
paid on or before 23 March, 1989 by Union
Carbide Corporation to the Union of India.
fess ULS. § 5 Millions already paid by the
Union Carbide Corporation pursuant to the
order dated 7 June,. 1985 of Judge Keenan in
the Court proceedings taken in the United
States of America.

herehy stund trunsferred to this Court_and
. snairstand concluded In terms of the settle-

ment, and all eriminal proceedings reluted to

(b) Union Carbide India Lid. will pay anor
before 23 March, 1989 to the Union of India
the rupee equivalent of U.S. § 45 Millions

and arising out ol the disaster shall stand  (Forty Five Millions) at the exchange rute

yished whereve

gy L »

snding.

A memarandum ol settlement shall be filed
befores us tomorrow setting forth all the
details ol the settlenment to enable consequen-
tial Jirections, il any, to issue.

3. We may record thut we dre deeply
indebied to learned counsel for-the partics for
the dedivated assistanee and the sincere co-
operaiion they have olfered the Court during
the hearing of the case and for the manifest
reasonuableness they have shown in accepting
the terms of settlement suggesied by this
Court,

LORDER /- 15th Feb., 1989
N ot e ————— . ~*

4. Having heard learned couisel for the
parties, and having taken into account the
written memorandum filed by them, we make
the following order liirther to our order dated
14 February, 1989 which shall be read with
and subjeet 1o this order:

. Lipton Carbide Indis Lid.., which is

_odready a party in numerous suits filed in the

Distvivt Court at Bhopal, and which have
been stuyed by un order duted 31 December,

prevailing at the date of payment.

. (¢) The aforesuid payments shall be made
to the Union of India as claimant and for the
benefit of all victims ol the Bhopal Gas
Disaster under the Bhopal Gas Leak Disaster
(Registration und Processing  of Claims)

- Scheme, 1985, und not as Mnes, penuliics, ar

punitive damages.

3. Upon (ull payment of the sum referred to
in paragraph 2 above:

{2) The Union of India and the Stte ol

‘Madhya Pradesh shall take all steps which

may in futurc become nccessary in order (o
implement and give effect to this order includ-
ing but not limited to ¢nsuring thut any suits,
claims’ or civil or criminal complaints which
may be filed in future against any C‘o!'pnra'u-
tion, Company or person referred to in this

_settiement are defended by them and disposed

of in terms of this order.

) Any such suits, cluinis or civil or cri-

“:”
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minal proceedings filed or to be filed beloie

any Court or authority are hereby enjoined

she

\ aid

and shall pot be procecded with BeloTosTeh

1985 ol the Distriet Court, Bhopal, is joined __Court or authority except fur dismissal OF

43 4 neeessary party in order to eifectuute the
-lerms und conditions of our order dated 14

Februury, 1989 as supplemented by this
order. :

_ 2. Pursuant o the order passed on |4
February, 1989 the puyment of the sum of

-
* .

-
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quashing in terms of this order.

4. Upon (ull payment in accordance with
the Court's directions :

(@) The undertaking given by Union Cur-
bide Corporation pursuant to the order dated

Y.
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- 30. November, 1986 in the District Court,
Bhopal shall stund discharged, and all orders
passed in Suit No. 1113 of 1986 and/or in
n(:!vi:;iun therefrom shall also stand discharg-
cd. d

(b) Any action for contempt

Union Carbide Corpa. v. Union of India A

attorneys, udvocates and Sl‘.)liliilzl!l':s arizing oul

of, relating to or conneeie > al
ay Leak Disaster, including past,_present

ceedings against each other. Allsuch claims

fhsaeen and causes of action whether within or vul-

against counsel or parties relating to this case
and arising out of proceedings in thé Courts
below-shall be treated as dropped.

5. The amounts payable to the Union of
India under these orders of the Court shall be
deposited 40 the credit of the Registrar of this

Courz ir_: a Bank under directions to be taken
trom this Coun,

This order will be sufficient authority for
the Repistrar of the Supreme Court to have
the amount transferred to his credit which is
lying unutilized with the Indian Red Cross

‘Society pursuant -to the direction {rom the
International Red Cross Society.

6. The terms of settlement filed by learned
counsel for the parties today are taken on
record and shall form part of our order and
the record,

5. The cuse will be posted for reporting
complivnce on the first Tuesday of April,
1989, ’

Terms of Seutlement Consequential to the

Directions und Orders passed by this
Hon'ble Court

. The parties acknowledge that the order
dated February 14, 1989 as supplemented by

side India of Indian citizens, public or private
entities are hereby extinguishied, including
without limitation aims :
to befiled undegthe Bhc as Leak Dius
(Registration and Processing of Claims)
Scheme 1985, and all such civil proceedings in
de this Court and

m with grciudicc, and all such
criminal proceedings including contempt
proceedings stand quashed and —accused—
deemed 10 be acquilied.

2. Upon full payment in accordance with
the Court’s directions the undertaking given
by UCC pursuant to the order dated Novem-
ber 30, 1986 in the District Court, Bhopal
stands discharged, and all orders passed in-
Suit No. 1113 of 1986 und/orin uny Revisian
therefrom, also stand discharged.

ORDER D/- 5th April, 1989.

6. Having considered the circumstance
that various proceedings ure pending in this
Court in relation to the Bhopal Gus Disaster
which have an important bearing on the
settlement between the Union of India und the
Union Carbide Corporation embodied in aur
order dated February 14, 1989 read with our
order dated February 15, 1989, including the
Writ Petitions challenging the vires of the

the order duted February 15, 1989 disposes ol

iniscntirely all proceedings in Suit No. 113

ol 1986, This setlemen shall finally dispose..
of ull pusiTpresent und (uture claims, causes |

0T acton and civil and eriminal proceedings
i ? TWhATSeever wherever pending)

Bhopal Gas Leak Disaster (Registration und
Processing of Claims) Act, 1985 which gues-
tion the right of the Union of Indii tu the
erms of our order dated February 24, 1989,
consequential orders, including orders on the
affidavits of John Macdonald dated March

hy :.!.Hilldiu Citizens und «lTpublic and private 31, 1989 and C. P. Lat dated April 3. 1989

entitios wih respect_to ull past, present and,
Tuture deuaths, b

1 .
TIIeels, compensation, losses, damages and

civil and eriminal compiaints of any nature

——

filed by the Union Carbide Corporation und
the Union Carbide India Ltd. respectively, in

- these appeals and in the suit are deferred und

rinrtToTyeT Uil UCC, Union_ Caibide

itis ordered that the Union-Carbide Corpora-

S Limited, ('nion Carbide Eastern, and
alt ol their subsidiaries and 2TTiNates as well s

LU

OffictTs, cmployees, agents representatives

~tion will continue to be subject to the jurisdic-

tion of the Courts in India until further
orders.

-~

7. During the course of argument before

R
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us, it transpired that allegations have been
made in some of the documents filed before us
that attempts were made to settle the dispute
between the Union Carbide Corporalionﬁ&d
the Union of India in respeet of compensation
to be paid 1o the victims involyed in the
Bhopal Gas Disaster at U.S. 350 million
dullars and towurds the expenses of the
Government in the sum of U.S, 100 million
dollurs, It seems necessury that the Union of
Indis and the Union Carbide Corporation
should file respective affidavits indicating the
precise terms of proposals made from time Lo
time outside the Court in regard (o (he
settlement of the cluims. The aflidavit of the
Linion o1 India shall contain specific details in
regurd 1o the quantum of compensation, the
time frumic for payment, and other particulars
sugzested in the proposals and mentioning
specilicaily the persons concerned who sug-

“gested the guantum and particulars and/or

were vancerned in the negotiations, whether
belonging o the Government or otherwise,
Fhe Union of India will keep ready in its
Poasession all the relevant documents on the
Basis of which the averments are made in the
affiduvit filed by it, so thut such documents

may be produced as und when this Court calls -
Mpon the said Union of India to do so before

8. Three weeks are allowed to the Unior,
ol India und the Union Curbide Corporation
(or filing the aforesaid alfidavits. The matters
will now come up on May 2, 1989 for further
orders. :

ORDER D/- 4th May, 1989

9. The Bhopal Gus leuk tragedy that
vecuriedat midnight on 20d December; 1984,
by the eseupe of deadly chemical fumes from
the appellant's pesticide-factory was a hor-
rendous industrial mass disaster, unpuralleled
in its magnitude and devastation and remding
4 ghustly monument to the dehumanising
influence of inherently dangerous technolo-
gics, The tragedy 100k an immediate toll of
2,660 innocent human lives and left tens of
thousunds of innoceny citizens of Bhopal

Physically impaired or affected in various

degrees. What added grim poignance 1o the
trugedy was that the ind ustrial-enterprise was

-~
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using Methyl Iso-cyanate, a lethul roxic
poison, whose potentiality for destruction of
life and biotic-communitics was, apparently,
maiched only by the luck of a prepackage of
reliel procedures for management of any
accident based on adequate scientilic know.
ledge as to the ameliorative - medicul proe
cedures for immediate neutralisation of ity
effects.

10. it is unnecessary for'the present pur-
pose 10 refer, in any detail, to the somewhai
meandering course of the legul proceedings
for the recovery of compensation initiated
against the multi-national compuny initiully
in the Courts in the United States of America
and later.in the District Court ut Bhopul in
Suit No. 113 of 1986. It would suffice 10 refer
to the order dated 4 April, 1988 : (reported in
AIR 1988 NOC 50) of the High Court of
Madhya Pradesh which, in modilication of
the interlocutory order duted 17 December.,
1987 made by the leurncd District Judge.
granted an interim compensation of Rs, 250, -
crores. Both the Union of India and the Union
Carbide Corporation appealed against that
order, L e S o 3

11. This, Court by its order dated 14
February, 1989 made in those appeals direct-
ed that there be an overall settlement of the
claims in the suit, for 470 million US dollars
and terminution of all civil and criminal
proceedings. The opening words of the order
said :

“Having given our careful consideration
for these several days to the facts and eircum-
stances of the case placed before us by the

parties in these proceedings, including the -

pleadings of the parties, the masy of duta
placed before us, the material reluting to the
proceedings in the Courts in the United States

"of America, the offers und counter-oflers
“made between the parties at different stapes

during the various proceedings, as well us the
complex issues of law and tact raised belore
us and the submissions made thercon, und in
particular the enormity of human suffering
occasioned by the Bhopal Gas Disaster and
the pressing urgency to provide immediate
4na suostantal relief 10 victims of ihe dis-
aster, we are of opinion that the case is pre-
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eminently it for un overall settlement be-
ween the paaties covering all litigations,
claine, rights ang liabilities reluted 1o and
arbving aut of the disaster,.,.,.....»

(Empliasis supplicd)

12 Tt appears 1o us that the reasons that
persuaded this Court to make the order for
settlement should be sey out, so that those
who have sought 4 review might be able
ellectively o ussist the Court in satisfactorily
deuling with the prayer for a review, The
statement of the reasons is not made with any
sense of finality s to the infallibility of the
decision; but with an open mind to be able 1o
appreciate any tenable and compelling lepal
or tuctual infirmities that may be brought out,
calling lor remedy in Review under Ary. 137
of the Constitution,

13, The poiats on which We propose to set
v briet reasons are the lollowing :

(a) How did this Court arrive at the sum of
470 million US dollars for an over-all serefe-
ment?

(b) Whydid the Court consider this s'_um of
470 million US dollars us Just, equitable and
reasonable? :

(¢) Why did the Court not pronounce on
cerliin important legal questions of fur reach-
ing importance said o arise in the appeals ag
b the principles of lability of monolithic,
cconomicully  enatrenched multi-national
COnIpunics operating with inherently danger-
ous teehnologies jn the developing countrics
ol the third woyld- questions said 1o be of
giedl contemporury relevanes 1o the demo-
cracies of the third-world?

4. There is yer another aspect of the
Review pertaining 1o the part ol the setgle-
ment which terminated the criminal proceed-
ings. The questions raised on the point in the

eview-petitions, prima fucie, merit consi-
deration und we should, therefore, abstain
from saying anything which might tend to
pre-judge this issue one way or the other.

15. "The basjc consideration motivating
the: conclusion of the settlement wag the
unmpc!hugnccd lor urgent relief, The suffer-

Vi
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ing of the victims has been intense angd
uarclicved. Thousands of persans who pur-
sued their own occupations for un humbie
and honest living have been rendered desti-
tute by this ghastly disuster. Even alter lour
yedars of litigation, basic questions of the
fundamentals of the law as 1o diubility of (he
Union Carbide Corporation and the quintum
of damages are yet being debated, These, of
course, are important issues whicl need to be
decided. But, when thousands: of innocent -
citizens were in near destitute conditions,
without adequate subsistential needs of food
and medicine and with every coming morrow
haunted by the spectre of death and continued
agony, it would be heartless abstention, il the
possibilities of immediate sources ol reliel
were not explored. Considerations of excel-
lence and niceties of legal principles were
greatly over-shadowed by the pressing pro-
blems of very surviviil lop a large number af
victims. e :

16. The Law's delays are, indeed. prover-
bial. It has been the unfortunate bune of the
Judicial process- that even- ordinury” Cuscs,
where evidence consists of 4 lew documents
and the orul wstimony of u low witnesaes,
require some years to realise 1Iw_ lruils of
litigation, This is so even in cuses ol greal and
unquestionable urgency such as (atal accident
actions brought by the dependents. These e
hard realities. The present cuse is one where .
dumages arc sought on behall ol the vietims ul
& ‘mass disaster and, huving regurd to’ the
complexitics and the legul questions in volved.,

.4ny person with an unbiased vision would not

miss the time. consuming prospect for he
course of the litigation in its sojourn through
the various Courts, both in India and later in
United States,

17. It is indeed a maiter for nationul
introspection that public response 1o this
great tragedy which aff fected a large number
of poor and helpless persons limited isell 10
the expression of understandable anger
against the industrial enterprise bt did not
channel itself in any effort (o put together
Public supporied refjer lund so that the vie-
tims were not lefy in distress, il the final
decision in the litigation, Itis well known thay

T e et ¢ mre




'F} e’

< ;.)

1990

during the recent drought in Gujarat, the
devoted efforts of public spirited persons

mitigated, in great measure, the loss of cattle-

weulth in the near famine conditions that
prevailed,

18, This Cpurt. considered it a compell-
ing duty, both judicial and humane, to secure

[ymmediate relief ta the victims. In doing so,

the Court did not enter upon any forbidden

‘ground. Indeed, efforts had earlier been made

in this direction by Judge Keenan in the
‘United States and by the learned District
Judge ut Bhopal. What this Court did was in
continuation of what had already been ini-
tiated. Lven at the opening of the arguments
in the uppeals, the Court had suggested to
learned counsel on both sides to reach a just
and lair sewtlement. Again, when counsel met
for re-scheduling of the hearings the sugges-
tion was reiterated, The response of learned
counsel on hoth sides was positive in attempt-
ing u settlement, but they expressed d certain
degree ol uncasiness und scepticism at the

‘prospeels of success in view of their past
_experience ol such negotiations when, as they
stuted, there had been uninformed and even
" irresponsible criticism of the attempts at

seitlement. The learned Attorney Generul

- submitted that even the most bona fide,

sincere und devoted efforts al settlement were
likely to come in for motivated criticism.

19. The Court asked learned counsel to
mauke availuble the purticulurs of offers and
counter olfers mude on previous occasions for
o mutual settlement. Learned counsel for
buth purties furnished particulars of the ear-
lier offers mude for an overall seutlement and
what hud been considered as a reasonable

. basis-in that behalf. The progress madt by

previous negotiations was praphically indis
cated and those documents form part of the
record. Shri Nariman stated that his client
would stand by its earlier offer of Three
Hundred and Fifty Million US dollars und
also submitted that his client had also offered
te add appropriute interest, at the rates pre-
vatling in the WLS.A., to the sum of 350
million US dollars which raised the figure 1o
426 million US dollurs, Shri Nariman stated
that f.i;- client was of the view that that

A e

Union Carbide Corpa, v, Usion of India

8.C.279
amount was the highest it could po up to, In
regurd Lo this olter 0l 426 million US dollars
the learned Attosney-General submitted thin
he could not uccept-this offer, He submitted
that any sum less thun 500 million US doliars
would natbe reasonable. Learned counsel lor
both parties stated that"they would leave it to
the Court to decide what should be the figure
of compensation. The range of choice for the

Court in'regard (4 the figure was, therefore, -

between the ‘maximum of 426 million' US
dollars, offeted by Shri Nariman and the,
minimemof S00 million US dollars suggested
by the learncd Attorney-General.

20, In these circumstunces, the Coun
examined the prima facie materiul us to the
basis of quantification of  sum which; huving
regard to all the circumstances including the
prospect of delays inherent in the judicial
process in India and thercafier in the matter
of domestication of the deeree in the United:
States for the .purpose of exccution amd-
directed thut 470 million US dollurs, whic’
upon immedidte payment and with intere:

~ over a reasonable period,. pending actu.

distribution. amongst the claimants, woul - ..
aggregate very ncarly. to 500 million U,
dollars or its rupce.cquivalent ol approsi.
mately Rs. 7507- crores which the learned)
Attorney-Gencral hadsuggested, be mude the
basis of the scttlement. Both the partics
accepted this direction.

21. The scttlement proposals were consic
dered on the premise that Government had
the exclusiye statutory authority Lo represent
and act on behall of the victims and neither
counsel had any reservation as to this. The
order was also made on the premise that the

" Bhopal Gas Leak Disuster (Registration und

Processing of Claims) Act, 1985 was u valid
law, In theevent the Act is declared void inthe
pending proceedings challenging its validity,
the order dated 14 February, 1989 would
require to be examined in the light of that
decision,

22. We should make it clear that if any
material is placed before this Court from

‘which a reasonable inference is possible that

the Union Carbide Corporation had, at an'
time euarlier, offcred to pay auny sum highe

..
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than an oul-right down payment of US 470
willion dollars, this Court would straighiway

initiate suo moty action requiring the cop..

eerned parties 1o show cause why the order
dated 14 February, 1989 should not be get
aside and the parties relegated to their respec-
tive.original positions,

23. The next question is as to the basis.on.
which this Coury considered this sum fo be a

tinties and assure immediate payment, The
estimate, in the very nature of things, cannot
share the sccuracy of an adjudication, Here
Iugniu one of the important considerations
was the range disclosed by the offers and
ssounter offers which was between 426 million

.UN dollars and 500 million US dollars, The.

.

Court also exam ined certain materials avail-

able on record including the figures mentions

id in the Pleadings, the estimate made by the
High Court and also certain figures referred

~1@ 1n the course of the arguments.

24. There are a large number of clajms
under the Act, In the. very nature of the
situation, doubts that 2 sizeable number of
them ure either without any just basis or were
otherwise exagperated could not be ruled oyt.
It was, therefore, thought not unreasonable 1o

ol ceed on some prima facie undisputed
g dres of cuses of death and of substantially
¢ npenstable personal injuries, The particy-

s of the number of persons treated at the

spitals wis an important indicator jn that
ve 23l This Court had RO reuson to doubt the

of the figures furnished by the
PRINUI jtself in the Pleadings as 1o the
number of persons suffering serious injuries,

25.  Fromthe order of the High Court ang
the udmitteqg position on the plaintiff’s own
side, 4 feusonable, prima facie, estimage ofthe
aumber of fypy) ¢uscs and serjouy personal
PUUTY cuses was possible to be made, The
High Cour suid:

-
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In the circumstances, leaving a
small margin for the possibility ol sume of the
claims relating to death and personal injurics
made by the multitude of claims before the:
Director of Claims of the State Government
being spurious, there is no reason to Houht
that the figure furnishcd” by the plaintiff
Union of Indfa in its amended plaint can be

safely accepted for the burpose of granting ine

relief of interim payment ol damages. ‘It has
been stated by the plaintiff-Union of Indsa
that a toral number of 2660 persons suflered
agonising and_cxcruciating deaths and” be-
tween 30000 to 40000 sustained serious in-
jpris_y,s‘a_tmgl_;_gf_tjg_gis_ast_cr.........."

(Emphasis supplied)
26.

There is no scope [or any doubt that
the cases referred 10 as those of “serious
injuries™ include both types of cases of per-
manent total and partial disabilities of varis
ousdegrees as also cases of temporary total or
partial disabilitics of different damages. The
High Court relied upon the averments and
claims in the amended pleadings of the plain-
Ulf, the Union of india,-to reach this primi
facic finding. . :

27. Ther, in assessing the quantum of
interim compensation the High Court did not
adopt the standards of compensation usually

- awarded in fatal-accidents-actions or personal-

injury-actions arising under the Motor Vehi- -
cles Act. It is well known that in fatul-
accident-actions where children arc concern-
ed, the compensatjon awardable is in conven-
tional sums ranging from Rs. 15,000/- to
Rs.30,000/-in each case. |n the present case i
large number of deaths was of children of very
young age. Evenin the case of adults, accord-
ing to the general run of damages in compur-
able cases, the damages ussessed on the usual
multiplier-method in (he case  of income
Broups comparable 1o those of the deceased-
persons would be anywhere betiween
Rs. 80,000/- and Rs. 1,00,000/ -,

.28, But the High Coury discarded, und
nght.ly. these ordinary standards which, ir
applied, would have limited the aggregate of
Compensation payable in fatal cases 16 4 sum
less than Rg, 20/- crores in all. The High
Count thought it shoulq adopt the brouder
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principle of M. C, Mehtu v, Union of India,
AlR 1987 SC 1086, Stressing the need to

ap_ziy such a higher standard, the High Court
Sl

“As mentioned - carlier, the measure of
damages pavable by the alleged tort-feaser as
per the nature ol tort involved in the suit has

10 be correlated to the magaitude and the

capacity ol in¢ enterpriscs because stch com-
pensation must have a deterrent effect......."

‘{Emphasis supplied)

Applying these higher standurds of compen-
sation, the High Court proceeded 1o assess
damages in the following manner:

“Bearing in mind, the above factors, in the

opinion of this Court, it would not be un- -
.- reasonable to assume that if the suit pro-
ceeded Lo trial the plaintiff-Union of India -

abtain judgment in respect of the claims
" relating to deaths and personal injuries at

least in thefollowing amounts: (a) Rs. 2 lakhs

in cuchi’case of death: (b) Rs. 2 lakhs in each '

case ot total permanent disabulity; (c) Rs. |

Jakh in cuch ol permanent partial disable-

meni, ang (a)Rs. 50,000/~ in each case ‘of
temposury purtias aisablement,”

. p K Licry, i

(Emphasis supplied)

Hall of these amounts were awardeéd as
interim  compensation, An  amount of
Rx. 250/ - crores was awarded,

29. Thefigure udopted by the High Court
in regard 1o the number of fatal cases and
vases of serious personal injuries do not
appuar to have been disputed by-anybody
before the High Court. These duta and wsti-
mutes of the High Court had a particular
signilicance in the settlement. Then again, it
wis nut disputed belore us that the total
number ol Fatal cuses was about 3000 and of
grivvous and serious personal injuries, as
verifiuble [rom the records of the hospitals of
cases treated at Bhopal was in the ‘neigh-
bourhood of 30,000, It would not be un-
reasonuble Lo expect that persons suffering
serious und substantially compensatable in-
Juries would huve gone to hospitals for treat-
ment, 1t would also uppear that within about
§ months ol the occurrence, a survey had been
conducted for purposes of identification of

»
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cases of death und grievous und serious
injuries for purposes of distribution of certain
¢xX gratia payments. sanctioned by Govern-
ment. These figures *were, it would appeur,
less than ten thousand.

30. Inthesecircumstances, as a rough and
ready estimate, this Colirt took into consi-
deration the prima facie-findings of the High
Court and estimated the number of atal cases
at 3000 where compensation could range
from Rs. ! lakh to Rs.3 lakhs. This would
account for Rs. 70/~ crores, nearly 3 times
higher than what would otherwise bé awarded
in comparable cases in motor vehicles acci-
dent claims.

31. Death has an inexorable finality
about it. Human lives that have been lost were
precious and in that sense priccless and in-
valuable., But the law can compensate the
estate of a person whose life is lost by the
wrongful act of another only in the way the
law is equipped Lo compensate i.e. by mone-
tary compensations calculated on certain weli
recognised principles. “Loss to the estate”
which is the entitlement of the estute and the

S, C. 20

‘loss of dependancy’ estimated on the basis of -

capitalised present-value awardable to the
heirs and dependant$ are the main compo-,

.nents in the computation of compensation in

fatal accident actions. But, the High Court in
estimating the value of compcnsation had
adopted a higher basis.

32. So far as personal injury cuses are
concerned, about 30000 was cstimalcr:]‘als.
cases of permancnt total or partial disubility.
Compensation ranging from Rs.2 lakhs to
Rs, $0,000/- per individual according as the
disability is total or partial and degrees of the
latter was envisaged. This alonc would ac-
count for Rs. 250/« crores. 1n another 20,000
cases of temporary tolal or partial disability
compensation ranging from Rs. | lakh down
to Rs. 25000/~ depending on the nature and
extent of the injuries and extent and degree of
the temporary incapacitation accounting for
4 further allocation of Rs, 100/- crores, was
envisaged. Again, there might be possibility
of injuries of utmost severity in which case
even Rs. 4 lakhs per individual might have o

be considerced. Rs.-80 crores, additionally for-

\“
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fubaut 2000 of such cases were cnvisaged. A

sum ol R, 500 crorey approxiniately v.as

3 0 thought of as ullocable Lo the fatal cases and

43 000 cuses ol such scrious personal injurics

jeaving behind in their trail total or partial

incapacitation cither of permanent or tem-

porary character. ; :

33. It waus considered that some outlays

would have to be made for specialised institu-

Lonal medical treatment for cases requiring

such-expert medical attention and for rchabi-

iitation and afier care. Rs. 25/~ crores for the
creation of such fucilities was envisaged.

34, That would leave unother Rs,225/-
crores, 1t is true that in assessing the interim

- leompensation the High Court had taken into
sccount only the cuses of injuries resulting in
permincnt of lemporary disabilitics- - total—
or partial .- and had not adverted to the large
humber of other claims, suid to runintolakhs,

filed by other claimants.

, 5§, Suchcuses of claims do not,upparcnt-

ly, pertain 10 serious cases of permanent oF

{ VIV ‘tcmporary disabililies but ure cases of a less
serious nature, comprising claims [or minor

injurics, loss of personal belon sings, loss of °

live-stock etc., for which there was 2 general

ilocation of Rs. 225/- crores, If in respect of |
allocations are made al’

these  claims
ARs. 20,000/, Rs. 15,000/~ -and Rs. 10,000/~
: for about 50,000 —- persons o¥ claims in cach
E lcategory -~ accounting forabout one and half
Tlakhs more claims —- the sums required would

5 moet by R 225/- crores.

36. Louked ut from another angle, if the
corpus of Rs.750/- crores along with the
current market rates of interest on corporate
borrawings, of say 14% or 1414% is spent over
u period .of cight years it would make
availuble Rs. 150/ - crores cach year; oreven il
interest alone is taken, about Rs. 105 to 110
crores per year could be spent, year-after-
yeur, perpetually towards compensation and

- veliel 1o the victims, o
AT “The court also took into considera-
tion the general run of damages in compar-
able accident claim cases and in cases under
lwnrl.m\.:ns compensation laws, The broad
allocations made are higher than those

- £
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awarded or awurdable in such claims. These
apportionments arc merely broad considerii-
tions gencrally puiding the ideu of reusdn-
ableness of the overall basis of scttlement.

" Thisexrerciseisnota pre-determination of the
quantum of compensation _amongst the
claimants either individually or category-
wise. No individual claimant shall be entitled
1o claim ua particular quantum of compensi-
tioneven if his case is found to fall within any. '
of the broad categorics indicated above. The
determination of the actual quantum of

* compensation payable to the claimuants has 1o
be done by the authoritics under the Act, on
vhe basis of the fucts of euch case and without
reference to the hypothetical quantifications
made only for purposcs of an overall view of
the adequacy of the amount.

38, These are the broad and general
assumptions underlying the concept of ‘just-
ness' of the determination of the quantuni. I
the total number of cases of death or of
permanent, total or partial, disabili ties or of
what may be called ‘catastrophic’ injurics is

" shown to be so large that the basic assump-
tions underlying the _settlement become
wholly unrelated to the realities, the element
vof Yjustness’ of the determination and of the
struth’ of its factual {oundation would seri-
ously be impaired. The ‘justness’ of .the
settlement is based on these assumptions of
truth. lIndced, there might be differcnt
opinions, on the interpretation of laws or on
questions of policy or cven on what may be
considered wise of unwise; but when one
. speaks of justice und truth, these words mean -
the same thing to all men whose judgment 18
uncommitted. Of Truth and Justice, Anatolc

France said :

“Truth passes within herscll a penetrating
force unknown alike tocrror and falschood. |
say truth and you must understand my
meaning. For the beautiful words Truth and
Justice need not be defined in order to be
understood in their truc_scnsc. They beur
within them 2 shining beauty and u heave aly
light. 1 firmly believe in the triumph of truth
and justice. That is what upholds mu in times
of trial......"”

39. Asto the remaining question, it hus
been said that many vital juristic principles of

——— - ST
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preul contemporary relevance to the Third
Waorld gencrully, und to India in particular,
touching problems emerging from the pursuil
of such dangerous technologies for economic
sains by multi-nationals arose in this case. It
is sitid that this is an instance of lost oppor-

lunity to this apex Court to give the law the

new direction o vital issues emerging from
the increasing dimensions of the economic
cxploitation  of developing countries by
cconomic forces of the rich ones. This case
also, it is suid, concerns the legal mits to be
¢nvisuged, in the vital interests of the pro-
tection of the constitutional rights of the
citizenry, and ol the environment, on the
permissibility of such ultru-hazardous
technologics and to prescribe absolute and

‘deterrent standards of liability if harm is

caused by such enterprises. The prospeet of
exploitation of cheap labour and of captive-
markets, it is said, induces multi-nationals to
enter into the developing countries for such
ceonomic-exploitution and  that this was
eminently an appropriate.case for a careful
assessment of the legal and Constitutional
sufeguards stemming from these vital issues of
great contemparary relevance.

40. Theseissues and certain cognate aréus
of even wider significance and the limits of the
adjudicative disposition of some of their
aspects are indeed  questions of seminal
importance. The culture of modern industrial
technologies; which is sustained on processes
of such pernicious potentialities, in the ulti-
mate analysis, has thrown open vital and
fundamental issues of technology-options.
Associated problems of the udequacy of legal
protection against such  exploitative and
hazardous industrial adventurism, and whe-
ther the citizens of the country are assured the
protection of u legal system which could be
siid W be adequate in a comprehensive sense
in such contexts arise,” These, indeed, are
lsues ol vitul importance and this tragedy,
and the conditions that enabled it happen, are
ol particular concern.

41, The chemical pesticide industry is a
voncomitant, and indeed, an integral part, of
the Technology of Chemical Fuarming. Some
experts Lhink thatitis time to return from the
high-risk, resource-intensive, high-input,

-
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unti-¢cological, monopolistiv *hard® techno-
logy which feeds, and is leéd on, its seli-
ussertive attribute, to a more human und
humane, flexible, eco-conformable, “soft™
technology with its  systemic-wisdom and
opportunities for human creutivity and initiu-
tive. “Wisdom demands“says Schumacher™u
new oricatation of science und technology
towards the organic, the gentle, the non-
violent, the clegant and beautilul™. The other
view stressing the spectucular  suceess of
agricultural production_in the new cra ol

chemical farming, with high-yiclding strains,

points 1o the break-through achicved by the
Green Revolution with its elfective response
to, and successful management ol, the great
challenges of fecding the millions. This

.lechnology in agriculiure hus given o big

impetus to cntérprises of chemicul fertilizers
and pesticides. This, say its critics, has
brought in its trail its own serious problems.
The technology-options before scientists und
plunners have been difficult,

42, Indeed, there is also need (o evalve a
national policy to protect national interests
from such ultra-huzardous pursuits ol eco-
nomic gains. Jurists, technologists and other
experts in Economics, environmeniology,
futurology, sociology and public health cie.
should identifly arcas of common concern and
help in evolving proper criteria which may

receive judicial recognition and legal sance-
tion. . ;

, 43. One aspect of this matter was deilt
with by this Court in M. C. Mchta v, Union of
India (AIR 1987 SC 1086) (supra) which
marked a signilicant stage in the development
ol the taw. But, at the hearing there was more
than o mere hint in the submissions of the
Union Carbide that in this case the luw was
altered with only the Union Curbide Cor-

° poration in mind, und was altered o its

disadvamagc even belore  the case had
réached this Court. The criticism of the

* Mehta principle, perhups, ignores the emerg-

ing postulates of tortious lisbility whose
principal focus is the social-limits on cco-
nomic adventurism, There are cerlain things
that a civilised society simply cannot permit
to be done 10 its members, ‘even if they are
compensated for their resulting losses, We
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" Whoie, The set of policieis to

N,

May note a passage ‘in “Theories of Comy-
pention™ (R4, Goodin : Oxford Journal of
Legal Swdies, 1989, p, 57

*li would, however, be wrong to presume
that weas g seciety cando anything we like to

tor their losses. Such 'a proposition would

mistuke part of the policy universe for tjie
which it
points.... policies that are ‘permissible, bur
only with compensution...." is bound on the

one side by a set of policies that are ‘permis-

sible, even withouy tompensation®and on the -

other side by a set of policies that are ‘imper-
missible, even with vompensation®,”

4. But, in the Present case, the compul-
sions of the need for'immediuate relief to tens
of thousundy ol suflering victims ceuld not, in
our opinion, wait ill these yuestions, vital
though theybe, are resolved in the due course
of judicia] proceedings., The tremendous
sulfering of thousands of persons compelled
U3 Lo move into the direction of inunediate
reliel which, we thought, shoild not be sub-
ordinated 10 the uncertain promises of the

- luw, and when the assessment of fairness of

i
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© might impose a duty

the amount wus based on certain factors ang.

assumptions. ‘not disputed ~ even by the
laintifT,
45. A few words in conclusion. A settle-

ent-has been recorded upon material and in

cumstunces which persuuded the Court
-13L it Was a just settiement, This is not to say
*hat this Court will shut out any important
Materiuf and compelling circumstances which
on it 10 exercise the
powers ol review, Like all other human
institutions, this court js human and fallible.
What dppedrs 1o the court (o

serting need noy licccssnrily appear to others
In the same way. Which view is right, in the
ultimate snalysis, is 19 be judged by what it
docs to relieve the undeserved suffering of
thousunds of Innocent citizens of this country,
As 4 learned suthor said (Wallace Mendel-
300 : Supreme Court Statecraft — The Rule
of Law and Men,):

. “ln this Iimpcrl‘c'ct legal setting we expect
Judpes 1o clear their endlesy dockets, uphold

A~
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the Rule of Law, and yelnot utterly disregury
our need for the discretionary justice of
Plato’s philosopher king. Judges must pe
sometimes cautious and sometimes bold,

e
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Judges must respect both the traditions of the -

past and the convenience of the present....,.."

But the course of the decisons of courts
cannot be reached or altered or determined by
agitationul pressures, If d-decision is wrong,
the process of correction must be in a manner
recognised by law, Here, many persons and
sccial action groups claim to speak for (he

* victims, quite 4 few in dilferent voices, The

factual allegations on which they rest (heir
approach ure conflicting in some areas and it
becomes difficult 10 distinguish truth from
falschood and half-truth, and 10 distinguish
us to who speaks for whom,

46. However, all of those who invoke the
corrective-processes in uccordunce with luw

shall be heard and the court will do what the

law and the course of justice requires. The
malter concerns the interests of a lurge
number of victims of 4-mass disaster. The
Courtdirected lhcse_ulcm_cm with the carnest
hope that it would do them good and bring
them immediate relief, for tomorrow might be
t00 late for many of them. But the case
cqually concerns the credibility of, and the
public confidence in, the judicial process. If..
owing to the pre-settlement procedures being
limited to the main contestants in the appeal,
the benefit of some contrury or supplementa)
information or material, having a cruciul
bearing on the {undamental assumptions
basic to the seitlement, have been denied 1o
the court and that, as 4 result, serious Miy-
carriage of justice, violating the constitutionu
and legal rights of the persons alfected, has
been occasioned, it wil| be the endeavour of
this Court to undo any such injustice. Bug
that, we reiterate. must be by procedures
recognised by law, Those who trust this Coury
will not have cause for despuair.

Order accordingly,
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